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a) For many years now, only individuals transitioning from institutions or who are on the Waiver “Urgent List” have received new slots in the community.  These individuals, by nature and by code definition, would need more intensive supports. HCBS Waivers are currently focused on providing more person-centered services in the community. 
b) The small number of providers that provide community-based day support in smaller client to staff ratios utilize high-intensity services almost exclusively to provide these specialized services.  The entire waiver system wants to move in this direction. Thus, the DMAS identified risk factor for audits of high utilization of high intensity supports in is direct conflict with the current waiver system’s overall commitment and priority focus on individualized supports provided in the community. 

c)  The mere targeting of utilization of high intensity supports questions the current justification and approval process of prior authorization that is needed to provide high intensity supports to waiver recipients.  If there is a concern or question about the authorization and utilization of high intensity supports, is should be publicly discussed and properly amended - but not through an after-the-fact audit.

2) A risk indicator identified and utilized by DMAS includes high volume providers. 

This risk factor overwhelming discriminates against providers that have the resources and corporate structure to provide waiver services to a larger number of individuals served by the HCBS waiver.  These providers are repeatedly audited.  Unless there is past involvement and verification of fraud or a historic pattern of abuse, a large volume of services provided should not be a risk factor.  The only conclusion for this risk factor is that DMAS utilizes this risk to “maximize efficiency”.  This does not meet the definition of a “risk indicator” but an “economy of scale” internal operational strategy. 
3) The case sample utilized by DMAS as well as the use of a 15-month time period is unreasonable.  We appreciate DMAS’s consideration of shortening the audit time period to 12-months.  This is more realistic.  A 15-month time period may capture three fiscal years which is an overwhelming hardship for providers.  The use of a 25-35% of total number of claims for an individual provider is unreasonable.  Research industry standards are customarily 7-12% to get a statistically correct sample.  A smaller sample size would not necessarily jeopardize the integrity of the audit and purpose of the review.  It would still be able to verify that services were delivered appropriately and to ensure that public funds are used as intended.
4) We do not support the concept of random sampling if it is used in conjunction with extrapolating error rates to all claims submitted by a provider during the review period.
The issue of “Substantial Compliance” remains unresolved.
Nothing in State of Federal law requires DMAS to apply an inflexible and stringent approach to Medicaid audits.  Although states are required by Federal statute to conduct post-payment audits in order to “ensure the proper and efficient payment of claims and management of the program”, Federal law does not prescribe specific methodologies that states must use to conduct these audits.  Each state can establish its own rules and audit procedures.  CMS regulations simply require states to establish methods for identifying suspected fraud or abuse.  The details of Virginia’s compliance standards for
Medicaid providers are directly within DMAS’s purview to determine.
1) DMAS must establish an audit methodology that requires auditors to consider the full body of evidence presented by the provider in order to determine whether the provider is “substantially compliant” with documentation requirements.  Pristine documentation is virtually impossible.  Human error is inevitable. A regimented approach to provider audits that “nitpicks” and uses seemingly “gotcha” techniques is unnecessary.  These techniques undermine the goals of the Medicaid program by reducing payments to providers and thereby providing less money for providers to hire quality staff and provide high quality of care standards.  We agree with the following definition of substantial compliance:
a. Medically appropriate and approved, covered services were in fact furnished to an eligible beneficiary in accordance with Medicaid quality of care standards;
b. The provider acted in good faith without willful disregard of Medicaid requirements, and
c. Any identified deficiencies caused no more than minimal risk to the beneficiary’s health and safety.
In order for “substantial compliance” to work, it is imperative that a provider be given the opportunity during the audit process to furnish alternative or additional material/documentation that can supply missing information and otherwise support the delivery of the covered services in question.

Any retraction should be based on the disallowed unit versus a total “claim”.
Retractions must be done only for the portion of the claim which was:

· Not an allowable service/activity

· Not properly documented, or

· Was provided by an unqualified individual
A proactive training and self-auditing approach as suggested during the stakeholder workgroup discussions is not adequately addressed by the draft report.
Simple proactive efforts would vastly improve the integrity of the process for providers.  Unintentional errors and omissions are the greatest cause for retractions.  Providing the tools necessary to clearly understand the audit process and specific requirements to providers would greatly improve the audit experience and would reduce unintended errors.  This may include but is not limited to:
1) Simple efforts such as targeted training to the ID/DD provider community by DMAS staff (as previously provided in partnership with vaACCSES in 2001-2002), and a proposed timeline in the report would be most helpful.  
2) Making available the QMR as well as the auditor and/or auditor program check-list would be extremely beneficial.
3) CARF accreditation was not mentioned during workgroup discussions to suggest a “get out of jail free card”.  CARF accreditation was mentioned as an example of a process that works.  The CARF process, standards and tools are readily available to providers via a manual, training and technical assistance.  There are ample resources to empower a provider to know what to do and what to expect from an onsite CARF review/audit. 
Again, thank you for the opportunity for vaACCSES to participate on the Stakeholder Workgroup as well as submit further comments to the draft DMAS Audit Methodology Report.  We look forward to working with you and the General Assembly on the implementation of the report’s recommendations.  Please do not hesitate to contact me if you have questions about the comments that we have expressed.  I can be reached at 703-200-7660 (cell) or 804-368-7555.
Respectfully,

Karen Tefelski
Executive Director
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Department of Medical Assistance Services


600 East Broad Street, Suite 1300


Richmond, VA  23219





RE:  Draft Medicaid Audit Methodology Report





We appreciate the opportunity to submit comment on the draft Medicaid audit methodology report for home and community-based services.  We also greatly appreciated the opportunity to actively participate on the stakeholder workgroup which met three times during August and September 2011.





The report does a good job of providing an overview of the report’s legislative mandate, the stakeholder consult process, the national state survey conducted, the DMAS audit process, review methods and findings, as well as DMAS’s legal authority and provider requirements for Medicaid Reimbursement.  





However, the draft report provides only a few pages of stakeholder concerns and brief discussion and response by DMAS.  It may not reflect a complete picture of ID/DD and Day Support Waiver provider concerns voiced during the stakeholder workgroup sessions, public testimony and/or written comment.





Selection of ID/DD Providers for Audits and Sampling Methodology


The risk indicators and the ranking of these risk factors used by the DMAS data mining software to select providers to audit may be outdated and may need to be updated before the next round of audits, as well as periodically updated going forward.  Our overall concerns regarding this issue include:  





A risk factor acknowledged and utilized by DMAS includes a high utilization of more intensive supports which disproportionately targets providers that support individuals with high intensity needs.  This risk factor does not reflect the ever-changing and true characteristics of individuals currently being served in the community by providers.  This identified risk factor seems to be discriminatory in nature and appears to target Virginians with severe disabilities served through community-based waivers. For example:
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